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NOTI CE

This opinion is subject to further editing
and modification. The final version will
appear in the bound volume of the official

reports.
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and Bl TUM NOUS FI RE & MARI NE

| NSURANCE CO., a foreign corporation,
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Revi ew of a decision of the Court of Appeals. Affirned.

JANFNE P. CGESKE, J. John and Jacqueline Stoppleworth
petitioned this court for review of an unpublished decision of the
court of appeals affirmng an order of the Crcuit Court for Dane
County which dismssed their negligence action agai nst defendants,
John W DeBeck, Thomas G DeBeck, Refuse H deaway, Inc., and
Bitumnous Fire and Marine Insurance Co. Crcuit Court Judge Mark

A. Frankel entered the judgnent following the jury's verdict
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finding that, although the DeBecks and Refuse H deaway's negli gent
operation of the Refuse H deaway Landfill contam nated surroundi ng
wel | water consuned by John Stoppleworth, the defendants’
negl i gence was not causal of his basal cell carcinona.

The issue before this court is the propriety of the circuit
court's order precluding any nention to the jury of the identity of
the insurer, Bitumnous, as a party to the action. St oppl eworth
contends that he is entitled to a new trial because the prohibition
on disclosure of Bitumnous' position as defendant violated a
substantial right--that of the right to a "jury trial inviolate."

Al though we conclude that there is neither a constitutiona
right nor a statutory requirenent to name all parties, we hereby
adopt a procedural rule that, in a jury trial, the court shall
identify all joined parties to the jury panel.* W do not disturb
the jury's verdict in the case at hand, however, because we
conclude that the order of the circuit court did not affect any of
the plaintiffs' substantial rights. Therefore, we affirmthe court
of appeal s' deci sion.

FACTS

The defendants in this action, John and Tom DeBeck, and Refuse

! By thus holding, we are not stating that each and every

time the case is called that the court nust nention every party's
namne. W recognize that in the interests of judicial efficiency,
once all the joined parties have been properly identified to the
jury, the court may abbreviate further references to a |engthy
capti on.
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H deaway, 1Inc., owners and operators of the Refuse H deaway
Landfill in the Town of Mddleton, Wsconsin, are insured by
Bitumnous Fire and WMarine Insurance Co. (Bitum nous). The

plaintiff, John Stoppleworth, initiated a toxic tort claim against
the defendants in which he asserted that their negligent operation
of the landfill resulted in contamnation of his parents' well.
Stoppleworth clainmed that he was personally injured by this
negli gence through exposure to chemcal contamnants in the well
water which he asserted was a substantial factor in causing his
basal cell carcinoma, a formof skin cancer.?

The defendants filed a notion in limne, requesting that there
be no nmention of Bitumnous before the jury and that the insurer's
nane be renoved from the caption and the jury verdict. The
defendants argued that the fact that the DeBecks and Refuse
H deaway, Inc. were insured was irrelevant to the issues before the
court, and that to inform the jury of the insurer's role as a

def endant woul d be unduly prejudicial.® They based these argunents

2 John's wife, Jacqueline Stoppleworth, joined in the action

as a plaintiff claimng | oss of consortium

3 In support of this argunent, the defendants cited the
following Wsconsin rules of evidence. Under Ws. Stat. § 904.01
"' Rel evant evi dence' neans evi dence having any tendency to nake the
exi stence of any fact that is of consequence to the determ nation
of the action nore probable or |ess probable than it would be
wi t hout the evidence." Evi dence that is irrelevant IS
i nadm ssi bl e. Ws. Stat. § 904.02. Further, even relevant
evidence may be excluded if "its probative value is substantially
outwei ghed by the danger of wunfair prejudice, confusion of the
i ssues, or msleading the jury, . . ." Ws. Stat. § 904.03.
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on studies of jury behavior indicating that when juries are aware
defendants are insured, they tend to award higher damages.® The
plaintiffs countered that any potential prejudice would be allayed
by instructing the jurors that their know edge of the existence of
an i nsurance conpany as a defendant shoul d have no bearing on their
determ nation of liability or nonliability.?>

The circuit court granted the defendants' notion and ordered
that the identity of Bitumnous as a defendant not be revealed to
the jury in any nanner. The court reasoned that, although the

insurer was a party, "they're only a party really for purposes that

* The defendants relied upon the followi ng sources: Dale W

Broader, The University of Chicago Jury Project, 38 Neb. L. Rev.
744, 754 (1959) (danmage awards are lTowest when jury is not aware
def endant has insurance and are highest when that information is
reveal ed and a correctional instruction is given in response to an
objection); Janes K Hammtt et al., Tort Standards and Jury
Deci sions, 14 J. Legal Studies 751, 755 (1985) (defendants who can
be presuned to be heavily insured tend to be assessed | arger danage
awards); see also Valerie Hans and M David Ermann, Responses to
Corporate Versus |ndividual Wong Doing, 13 Law and Human Behavi or
151 (1989).

5

This adnonition is found in Ws JI—€vil 125:

Ref erences to an insurance conpany have been made
in this case. The title to this case included an
i nsurance conpany as a defendant. There is no question
as to insurance in the special verdict, however. Thi s
is because no dispute of fact concerning insurance is
involved in this case. In addition, the liability or
nonliability of (defendant) for the damages clained is
exactly the sane, whether (defendant) is or is not
covered by insurance. Under your oath as jurors, you
are duty bound to be inpartial toward all the parties to
this case. So, you should answer the questions in the
verdict just as you would if there were no insurance
conmpany in this case.
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don't concern the jury."

Uncontroverted evidence showed that the Stoppleworths' well
contained volatile organic chem cal contam nants. The defendants
proceeded on the theory that John Stoppleworth's skin cancer was
not caused by exposure to any of these chemcals, but rather by
chronic exposure to the sun. The defense presented evi dence that,
despite Stoppleworth's clains that because of his fair skin he
never went out in the sun wthout sun screen, he had been sunburned
nunerous tines. Chil dhood photographs showed hi m outdoors w thout
sun protection and wth varying degrees of sunburn. John
Stoppleworth testified that about once a year, while he was a
teenager, he would burn to the point of peeling. Testi nony by
famly menbers revealed that he did quite a bit of outdoor work
| andscaping at his home. John Stoppleworth also spent tinme on the
lake in his pontoon boat and water-skiing. He and his wfe
honeynooned in Janai ca and had recently taken a seven-day Cari bbean
Crui se.

The defense presented two expert wi tnesses who testified to a
reasonabl e degree of nedical probability that John Stoppleworth's
cancer was not caused by exposure to the contamnants in his
parents' well water. Def ense wtness, toxicologist Dr. Cots,
testified that of the chemcals found in the Stoppleworths wel
only one, vinyl <chloride, is a know human carcinogen. No

epi dem ol ogi cal studies have |linked vinyl chloride to human basa
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cell carcinona. A second expert wtness for the defense, Dr.
Barnett, is a board certified dermatol ogist who testified that he
had treated nore than 1,400 basal cell carcinomas over the previous
ten years. He testified that, based on his own experience and an
extensive search of the nedical research literature, there were no
i ndi cations that toxins such as vinyl chloride had ever been |inked
to devel opnent of basal cell skin cancer. Finally, on cross-
examnation of the plaintiffs' expert, Dr. Bryan, the defense
elicited confirmation that if exposure to vinyl chloride in the
well water were a substantial factor in causing John Stoppleworth's
basal cell carcinoma, it "would be the first case that [Dr. Bryan
was] aware of in the world."

The jury returned a verdict finding the defendants negligent
in the operation of Refuse H deaway Landfill. However, the jury
determned that this negligence was not a cause of John
St oppl eworth' s skin cancer. The circuit court thereby issued an
order for judgnent dismssing the Stoppleworths' action and
subsequently denied their notion for a new trial. The court of
appeal s affirned on the basis that, even if precluding nention of
Bi tum nous was erroneous, the Stoppleworths had not denonstrated
that they were prejudiced by the circuit court's ruling or that
their substantial rights were affected and, therefore, they were
not entitled to a new trial. This court accepted the plaintiffs'

petition for review
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l .
This court nust determne whether there exists a statutory or
constitutional right to name all parties joined in a lawsuit. This

is a question of |aw which we review de novo. Ball v. District No.

4, Area Board, 117 Ws. 2d 529, 537, 345 N.W2d 389 (1984).

The Stopplewrths argue that they have both a statutory and
constitutional right to reveal the identities of joined parties to
the jury. They find support for their statutory claimin Ws.
Stat. § 632.24 (direct action against insurer)® and Ws. Stat.
8§ 803.04(2)(a) (permtting plaintiff to join insurer as a party

def endant) . The Stopplewrths assert that by creating these

® Ws. Stat. § 632.24, reads:

Direct action against insurer. Any bond or policy
of insurance covering liability to others for negligence
makes the insurer liable, up to the anount stated in the
bond or policy, to the persons entitled to recover
against the insured for the death of any person or for
injury to persons or property, irrespective of whether
the liability is presently established or is contingent
and to becone fixed or certain by final judgnent against
t he insured.

" Ws. Stat. § 803.04(2)(a), reads in relevant part:

In any action for danmages caused by negligence, any
insurer which has an interest in the outcone of such
controversy adverse to the plaintiff or any of the
parties to such controversy, or which by its policy of
i nsurance assunes or reserves the right to control the
prosecution, defense or settlenent of the claim or
action, or which by its policy agrees to prosecute or
defend the action brought by plaintiff or any of the
parties to such action, or agrees to engage counsel to
prosecute or defend said action or agrees to pay the
costs of such litigation, is by this section nade a
proper party defendant in any action brought by
plaintiff in this state on account of any claim against

7
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statutory nmechanisns the |egislature expressed a public policy to
facilitate the joinder of insurers as party defendants in
negligence actions and that the identity of the insurer as a
defendant is pivotal. Further, they argue that these statutes
inmplicitly confer on plaintiffs the right to disclose the identity
of all defendants. They cite the lack of statutory provisions
explicitly allowng an insurer to "secrete or exclude" its identity
from the jury as indicative of legislative intent that no such
"privilege" should be recognized.

In contrast, the defendants posit that the primary | egislative
purpose behind the direct action statutes is one of judicial
econony--to protect successful plaintiffs from having to pursue
i nsol vent defendants before proceeding against the defendants'
I nsurers. In support of this interpretation, they cite Decade's

Monthly Fund v. Wiyte & Hrschboeck, 173 Ws. 2d 665, 495 N wW2d

335 (1993), in which we traced the history of Wsconsin's direct
action statutes. There, we noted that, as early as 1927, the
| egi sl ative purposes had been identified as including the desire
to:

save litigation and reduce the expense by determ ning
the rights of all parties in a single action which is
usual |y defended by the insurance carrier. [To] expedite
the final settlenment of litigation and the final paynment
to the injured person, if he be entitled to recovery.
[ To] place the burden upon the insurance carrier who has
been conpensated in advance for its liability to pay the
(..continued)
t he insured.
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damage assessed for such injuries to person and damage
to property as have been caused by actionabl e negligence
on the part of the person insured.

Id. at 675 (quoting Ducommun v. Inter-State Exchange, 193 Ws. 179,

185, 212 NW 289 (1927)). Thus we have recognized that the core
functions of these statutes are to expedite the litigation process
and to facilitate a successful claimant's access to conpensati on.

W find the defendants' argunments nost persuasive on this
poi nt--what the jury knows or doesn't know of the identities of the
various parties is not even contenplated by these statutes. Ve
conclude that there is no support for the plaintiffs' claimthat a
statutory right exists to nane all joined parties. The legislative
hi story does not indicate an intent to convey such a right, nor has
this court previously recognized such a statutory right. Ve
decline to do so now.

The Stoppleworths contend that this court implicitly

recogni zed the right to nane all parties in Vuchetich v. Ceneral

Casualty Co., 270 Ws. 552, 72 N.W2d 389 (1955). Specifically,

they argue that Vuchetich established precedent that the identity
of an insurer defendant nust always be revealed to the jury.

There, we reversed a circuit court order enjoining the plaintiff
from nmaking any reference to the defendant insurance conpany,?®

stating:

8 The insurer had been joined as a party under Ws. Stat.
8 260.11(1) (1953-54), the precursor to Ws. Stat. § 803.04(2).
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The proposition that, while one may have his action

agai nst a designated defendant, he may not refer to that

defendant or divulge its nanme during the Ilitigation

presents a paradox so startling that only the nost

direct and positive authority wll convince us of its

truth.
Id. at 555. Although we found error in that case, this court did
not base its decision on the existence of a "right" to have the
parties' identities revealed to the jury. Rat her, we concl uded
that the order, which prohibited any voir dire questioning of the
jurors or witnesses as to connections with the defendant insurer
was erroneous because it prevented the plaintiff frominvestigating
potential bias.

Here, however, the circuit court permtted exploration during
voir dire as to whether any of the jurors had been previously
involved in any litigation involving insurance conpani es.
Additionally, the court "was prepared to go further if there was
any indication that there mght be any connection between any of
the jurors and the defendant insurance conpany." W do not find
Vuchetich controlling.

1.

The Stoppl eworths next contend that the circuit court's order
barring nention of Bitum nous violated their right to a "jury trial
i nviolate" as guaranteed under the Wsconsin Constitution, art. 1,
§ 5. They argue that "certainly the fundanental right to a jury

trial nmust include the right of a plaintiff to identify to a jury

those parties to the litigation who appear and participate in the

10
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proceeding.” The plaintiffs cite no authority in support of their
claim that the circuit court's order violated the constitutiona
right to trial by jury. Their argunent is based on inference and
assunption and we do not find it convincing.®

Al though we find neither a statutory nor a constitutional
right to have all parties identified, we conclude that in a jury
trial, as a procedural rule, the court should apprise the jurors of
the names of all the parties to the lawsuit. This rule shall

apply in all cases, not just those involving insurance conpanies. '

° Additionally, the defendants argued that plaintiffs
constitutional claimwas fatally flawed because this court has held

that "[t]he right preserved in Art. |., sec. 5 of the Wsconsin
Constitution is sinply the right as it existed at the time of the
adoption of [the] constitution in 1848." In Interest of NE , 122

Ws. 2d 198, 203, 361 N.W2d 693 (1985) (finding juvenile' s right
to jury trial in delinquency proceedings strictly statutory, not
constitutional); see also Bergren v. Staples, 263 Ws. 477, 481-83,
57 NNW2d 714 (1953) (finding no constitutional right to jury trial
in action against third-party tortfeasor by worker's conpensation

i nsurer). Thus, a claim that the state constitution prevents
i nfringenment upon the right to a jury trial in actions that did not
exist in 1848 wll be wunavailing. The first statute permtting

direct action against an insurer was not enacted until 1925. See
1925 Ws. Laws ch. 341 (creating Ws. Stat. § 85.25). Because we
conclude that identification of parties does not inpact the right
to jury trial, we need not further pursue this argunent.

0 A practical reason for this rule was illustrated during
oral argunment in the following hypothetical: if a circuit court
issued an order simlar to the one issued here in a direct action
suit where the claim had been brought only against the insurer and
not the alleged tortfeasor, there would be no defendant to be naned
to the jury.

1 Based on our decision today, we overrule that portion of
Estate of Burgess v. Peterson, 196 Ws. 2d 55, 75, 537 Nw2d 115
(. App. 1995), in which the court of appeals determned that it
was within the discretionary powers of a circuit court to alter an

11
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The defendants based their nmotion to exclude nention of
Bitumnous on the statutes controlling rules of evidence in
W sconsi n. The nane of any given joined party sinply is not
evi dence.'® Therefore, the rules of evidence should not be used to
anal yze the potential effect of advising the jury of the existence
of a specific party to a lawsuit. However, just as trial judges
are frequently confronted with the potential prejudicial effect on
the jury of extraneous information, a circuit court can always give
a cautionary instruction when it wants to protect against unfair
prej udi ce. In a situation such as this case, we agree with the
St oppl eworths' contention that any potential for prejudice is aptly
addressed by use of the curative instruction, Ws JI—-€vil 125,
which remnds jurors that they nust be inpartial because a
defendant's liability or nonliability is unaffected by whether he

or she is insured.®®

(..continued)
action's caption by renoving the nane of a party.

2 According to Black's Law Dictionary 555 (6th ed. 1990)
"evidence" is defined as:

Testinony, witings, or mnaterial objects offered in

proof of an alleged fact or proposition. That probative

material, legally received, by which the tribunal may be
lawful Iy persuaded of the truth or falsity of a fact in
i ssue.

13 W note that the following comentary on Ws. Stat.
8 904. 11 (which prohibits the introduction of evidence that a party
is insured on the issue of whether he or she acted negligently or
ot herwi se wongfully) supports our analysis and concl usi on:

The exclusionary rule in WS A 904.11 is [] not
applicable where a direct action is brought against an

12
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[,

The Stoppl eworths argue that the failure to nention Bitum nous
to the jury entitles themto a new trial. W may not order a new
trial unless, after consideration of the entire proceeding, we
determne that a party's substantial rights have been affected.
Ws. Stat. 8§ 805.18(2). W conclude that no substantial rights of
the Stoppleworths were affected and therefore we affirm the order
of the circuit court dismssing their negligence claim in
accordance with the jury's verdict.

The only specific harm that the Stopplewrths claim to have
suffered because of the circuit court's order was that they were
restricted from conducting a neaningful cross-examnation of the
defense's expert witness, Dr. Cots, as to possible prejudice or
bi as. They argue that their attenpts to inpeach Dr. GCots'
credibility were substantially curtailed because they could not
establish his "close association" with the insurance industry.

(..continued)

I nsurance conpany pursuant to WS. A 632. 24. In direct
actions, the jury is inforned by the case caption that
an insurance conpany is a party to the lawsuit. Thi s

"information" cannot, however, be used as proof of
liability. Rat her, the jury should, upon request, be
instructed that the liability or nonliability of the
parties is exactly the same regardl ess of whether there
IS i nsurance cover age.

7 Daniel D. Blinka, Wsconsin Practice - Evidence 8 411.1 (1991)
(footnotes omtted).

4 The Stoppleworths did not make an offer of proof detailing

what specific testinony they were precluded from introducing
regarding Dr. CGots' connection to the insurance industry.

13
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The Stoppleworths acknow edge that the court's order did not
expressly forbid them to nention insurance in general or even Dr.
Cots' previous work for insurance defendants in particular.
However, they contend that such a line of questioning was not
pursued because it woul d have been "neaningless" to a jury unaware
that there was an insurer defendant in the instant action.

After an exam nation of the entire proceeding as reflected in
the record, we are not convinced by this argument.?® The
Stoppl eworths not only had anple opportunity to inpeach Dr. Cots
credibility by painting him as a nouthpiece for the defense, but
they ably exercised that opportunity. The jury was made aware
that Dr. CGots specializes in the area of forensic toxicology; that
he has published articles in that area; that his conpany is a
menber of the Defense Research Institute which is devoted to
litigation defense; that he has given many presentations for that
organi zation aimed at advising attorneys on how to defend toxic
tort cases; and that he has previously testified for the defense in
cases in which cancer causation is an issue. Additionally, Dr.
Cots testified that, in this case, he had been hired by the defense

and was being paid at the rate of $275 per hour. This record does

15 Application of the procedural rule we announce today

should circunvent future clains, such as those nmade by the
petitioners, of unfair restriction of voir dire or cross-
examnation. As in all cases, once joined parties are identified
to the jury panel, the parties are free to ask any relevant
guestions of the potential jurors and the w tnesses.

14
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not support the claim that the plaintiffs' right to cross-
exam nation was substantially affected.

Because we conclude that the order prohibiting the
identification of Bitumnous as a defendant did not affect the
St oppl eworths' substantial rights, they are not entitled to a new
trial and we affirmthe decision reached by the court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firnmed.

15



No. 93-3182

ROLAND B. DAY, C J. (concurring). | join the nandate of the
majority opinion, and agree with its conclusion that a court in a
jury trial "should apprise the jurors of the names of all the
parties to the lawsuit." Mjority op. at 11. | further agree that
any prejudice which may result from the announcenent of an
insurer's name is easily rectified through a «curative jury
i nstruction. | wite separately because | disagree with the
majority's conclusion that this court has not previously recognized
aright to nane all joined parties. As the majority observes, this

court stated in Vuchetich v. GCeneral Casualty Co., 270 Ws. 552,

555, 72 N.W2d 389 (1955):
The proposition that, while one may have his action
agai nst a designated defendant, he may not refer to that
defendant or divulge its nanme during the Ilitigation
presents a paradox so startling that only the nost
direct and positive authority wll convince us of its
truth.
The majority distinguishes Vuchetich on the grounds that the order
at issue in the case was erroneous solely because of the [imts it
pl aced on investigating possible bias anong jurors through voir
dire questioning. However, the order at issue in Vuchetich was not
l[imted to voir dire, but prohibited nmention of the defendant
i nsurance conpany's nanme during the entire trial. See id. at 553.

The Vuchetich court referred to limtations on voir dire
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guestioning as but one exanple arising from previous case |aw of
this court allowi ng the nention of an insurance conpany's nanme in a
good-faith inquiry to determne possible interest on the part of a
juror; the court also noted cases allow ng comments of counsel on
i nsurance as a second exanple. See id. at 555 (citing cases). The
Vuchetich court's conclusion, that the order prohibiting nention of
the insurance conpany throughout the trial was erroneous, 1isS
clearly based on several sources: "W are unable to read anything
out of [the predecessor statute to Ws. Stat. 8§ 803.04(2)] which
aut hori zes a court to prohibit such good-faith inquiry or coment."

Because Vuchetich was not nerely concerned with voir dire, the
majority errs in its decision that the case is not controlling
here. See mgjority op. at 10. Vuchetich provides such a clear
statenent of the law that no one other than the parties in the
present matter has raised the issue in the forty years since the
case was deci ded!

Thus, although | concur in the result of the majority opinion,
| would conclude that this court had previously recognized a right
to nane all parties in Vuchetich

| am authorized to state that Justice WLLIAM A BABLI TCH and

Justice JON P. WLCOX join this concurring opinion
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